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The ultimate goal of copyright is to expand public knowledge and
understanding, which copyright seeks to achieve by giving potential
creators exclusive control over copying of their works for public
consumption.... Thus, while authors are undoubtedly important
intended beneficiaries of copyright, the ultimate, primary intended
beneficiary is the public, whose access to knowledge copyright

seeks to advance by providing rewards for authorship.
Judge Pierre Leval, Second Circuit Court of Appeal

Authors Guild, et al., v. Google Inc.
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Abstract

Although copyright creators deserved to protect their economic benefit through
copyright law, but the prevailing of works for the public, as much as possible, is the
central to copyright philosophy. The Google Book Project allows the court, again, to
apply “transformative” principle, claiming for fair use exemptionin copyright dispute and
to strengthen the precedents thatdignify public interest in copyright case. This article’s
purpose to present the ratio of the court in adapting the transformative principle in
Google’s casefor protecting the public interest. Author argues that the implementing

copyright law in Thailand should be aware of the transformation principle.

Keywords: Transformation, Copyright Infringement, Fair Use, Google
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2. Foanassznineiaiudesayaiidn  msfansandeuniiumsazdeduansiiGen
ulpssmsmnualiiesayadeldoulns  msliidussa” wazfioduiilavesdouniiu
Aamufinguangdvansivua falalsin fana1?’ sl ddusssulasudndnaan

Harhazfinnsafdusulunsazifindvans AN YRSANaLUAR Folsom v. Marsh®

usingingle lupdtuduassuaniidnaranannsisiiy

ESNE RPN AT JP 53533 Inedinnnana3 (Justice Story) Yman

nguaNavANSYDIANNBUARTUN T YR
2. nannsudsguduysal wannaiNeal sz eI lEMus T uaz

S < ApunluanndmdninasivanuagningH
mautsguduysalidussdisznounilsly untunondendnina, unQn Uity

gfinnnneagnssal Authors Guild, Inc. v. Google, Inc., 721 F.3d 132 (2d Cir. 2013) atfuasysal T6
http://www.ca2.uscourts.gov/decisions/isysquery/b3f81bc4-3798-476e-81c0-23db25f3b301/1/doc/
13-4829_opn.pdf

Campbell v. Acuff-Rose Music, 510 U.S. 579 (1994); Jonathan Francis, On Appropriation: Cariou v. Prince
and Measuring Contextual Transformation in Fair Use, 29 Berkeley Technology Law Journal, 681, 685
(2014). Available at: http://scholarship.law.berkeley.edu/btlj/vol29/iss4/10.

Folsom v. Marsh 9. F.Cas. 342 (C.C.D. Mass. 1841).
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nnmINgAVENSYRsaniToIIE anATY 107112 Fer1atNNANFINE1211AN AU LRUD D
lumf Campbellv. Acuff-Rose Music, 1994 {Rnneada (Judge Pierre Leval) fivauals

o @

maldnamdnddgaes “mawdsgduysal”  Tuonenudsinsfiafudlul e 1990

(7

1 Fauladodansalmsrhuausmdninaninedussmavesdinnmnanss lsng Ray Patterson, Folsom v. Marsh

and Its Legacy (1998), Available at: http://digitalcommons.law.uga.edu/fac_artchop/351 Feansaiin
MinaLeinnaneIIamaHaLisme wazlunmsimuandninaniieduszsiu sfimnnsilddmus
PeuavasMsazfindvdnstulmi wazldifiusunannmewesdnoesaans shinauansiineud a.e. 1840
dnlauazeeusuiuinduifissansfiazynanasthedianeldngming uasio uansiidesninansuesmasu
wilouiduauifansisas (subset of public domain law in the form of limited statute monopoly)
adunasiduanslunindaulszinnnieansldngnunsningzulugusfiiuandausssnsd (subset of
property law as a natural law right); gfiauladeldudedn anslunsndaumeyanlildandmungnansy
s33u79 Wanguiaduly aume Saudeans, stouninddumsilggiiiansdunsemsnensiusnssudis,
Inentinusaugidin AazdRfans annIneausIIUFNAAS, W.A. 2550), U. 83-84.
AnmInyavansvesanzawsmidlalinsasduauazdonuvesmslsfidussm wildimuanamlumfiansan
msldfidusssuly 4 dsens dsdl (1) dnsaizuasinguszasdvaamsinuants feudeidunmsihanldiie
mafwdausemnmlandaidumslfifietslozimensdnmlaglilfuaronls Tnveaasfiarsanilady
ap9U52M5 1uA szdumnudiudureesniswasuwaseusiiu (degree to which the challenge use has
transformed the original) wazifunsldiiawaramiinlsnsalsl (the profit or nonprofit character of use)
(Storm Impact, Inc. v. Software of the Month Club, 13 F.Supp. 2d. 788 (N.D. III. 1998)) (2) anuWULHID
sTIURVRNUATAYENS Wu mstheuludwiidudafiaade (factual work) azidunsldiiiusssunani
mstheulusiuiiaeasse (fictional work) Tusnld wemsthanuiiidwedlfinsunsgondunsldiidussau
snanihmsteuiideesdalildimeunsauty (Stewart v. Abend, 495 U.S. 207, 237 (1990) (3) U3sna
uiithinld maduifsadndesgauiunmsldidusssumnnaiasiunldlurSinasna (Pler N. Leval,
Toward a Fair Use Standard, 103 Harvard Law Review 1105, 1122 (1990)) tnaflunisfiansantuider3una
(New Era Publ' ns Int'l, ApS v. Carol Publ'g Grp., 904 F.2d 152, 158 (2d Cir. 1990)) IletilulluySana
fdusundald (Rogers v. Koons, 960 F.2d 301, 311 (2d Cir. 1992)) wifigaslaifiansanluideldunaus
Wieaghadipawhi whghlufsadndesusdunmstihduiliuanssaduniewilazasnu (essence of the
original) Aunsazilinlauiy (Rogers v. Koons, 960 F.2d 301, 308 (2d Cir. 1992)) W&z (4) NansZny
anmislFnutusomsuansuszlsd vioyarmuasnuhy Wy vhlinududuiidessvesainanioyas
(Eveready Battery Co. v. Adolph Coors Co., 765 F. Supp.440, 448 (N.D. III. 1991)).

© finnmatananluunanuin msfiansaniimnssimisazdunislididussamels azdosiansandy
Yszmsusndy vulmidusimsuwssuduysalliannudunadesifisds Tagidunsfiansannelddouls
Fousnueana 107 fis dnvazuazinguszasduasnisldau laeldwSoufisudi winanssnunaeswsia
FoeLAY (market harm) luidaulatefidazieiduldauludduvasmsfiansanmsldidusssuiomy uwins
LLﬂigﬂé’ﬁJUﬂiﬁﬁﬁﬂIﬁ’hLﬂuﬁ’ﬂ%mmﬂ“ﬁ’ﬁlﬂuﬁiiu (soul of fair use) Pierre N. Leval, Toward a Fair Use
Standard, 103 Harvard Law Review 1105, 1109, 1116 (1990).
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lumsfiansannstendusssuaaig
wanliFnauinsesiinnuludnuasiaanndo
AulanuIINgIDIng RN uavANE Ny ed a3
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Amunlugsasaye® fadu Sadudeilmnzay
flaziinnuldudsslduBeeoygnaldiinnsls
nu (melanannislgidusssy - §ideu)
ynniftaziianuludneasdatunisldey
Fanan’® wazwdifnaaziuin mafiasanmsls
fiiusssumadosiansandouleifduszns
saufulUAma wiAinnsniiiusnuiisly

WA.AS. AUBIE SMUBoAna

afnAatiaziiui ansuwsguduysaliduinla
ypemsiansansiEnidusssn asanaas
ginowlysivinduiiie unul (supersede) uifia
wiold lawgazdunisasunlaafisuiy
serhenuisnazaunlmnnulnifouns
fildeans niouanean wialranumangln
ALY (new expression or meaning) Tﬁﬁaga
(new information) W3aaiequnIe@al (new
aesthetics) #3aa519Audlang9dngs

(new insights) Tuﬁwu%uiwail,l,azﬁﬁl,ﬁa'wﬁaq
uonnllo TagUszasivosnuiindodreuln
fuldussduysalluanauidy deudumsls
dussanuazldiunsazilindoans uaz
dewunsutssuduysaluia Ussiumsldau
fuitemsdnasiinnusfaliosas (subfactor)'
naaBndemils fio mnoulmlulsguluannauy
wusnnwinla Reuladedu q veemsldndu
sysufazannnudfaslanniniu®

Jonathan Francis, On Appropriation: Cariou v. Prince and Measuring Contextual Transformation in Fair

Use, 29 Berkeley Technology Law Journal, 681, 685-686 (2014). Available at: http://scholarship.law.
berkeley.edu/btlj/vol29/iss4/10; TuaR Campbell wiirraazlfnaushigiuTngussasivosinisiinuby

g (rasidoiausluunenuwssdinnmnada-§iliow) wimantihminduesddszneusmudnlaveedian

ulnddu (audience-based).
* US. Const., art. I, § 8, cl. 8.
'® Blance v. Koons, 467 F.3d 244 (2d Cir. 20086).

Eric D. Gorman, Appropriate Testing and Resolution: How to Determine whether Appropriate Art is

Transformative “Fair Use” or Merely an Unauthorized Derivative?, 43 St.Mary’s Law Journal 289, 309-310

(2012).

8 Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).

9 NXIVM Corp. v. Ross Inst., 364 F.3d 471 (2d Cir. 2004).
% Storm Impact, Inc. v. Software of the Month Club, 13 F.Supp. 2d. 788 (N.D. III. 1998).
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m3ldfidusssn osnnidfamluasynsy
daulngiananniedeunsd fennas”

1 '
O

fadu Weenudnlafudugidsuvesn
peenfniilszifuidadefeaiunsul sy
Suyaal fil

AR Blance v. Koons? Afilanrflasndniag
azdfindvansmemsihnmaevesland (Silk
Sandals by Gucci) fiffisinewnsludngans
Alture Tldvihanaunadavesaiionslawan
Tasldlasvayanamassdiasdunings

39 7 MWAARUkansRal luanasves

aland

suANIARYT (Deutsche Bank) d1Lag v
ABUUNUANAINAeTedasaumEay A
Wudafinmluafiil (Niagara) fiyadn 126,877
w3ugansy waziundslunmgeiidias
Fovindiu
nmaadlandignaz@adumnengsses
Tndepsdurviauarsuazingniswosans
finiduuazausenindiensiifntandes
U52n18 9179EN1ADE UURNYDIFAINY T
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NINANLAY

! Warner Bros. Entertainment, Inc. v. RDR Books, 575 F.Supp. 2d 513 (S.D.N.Y. 2008).

2467 F.3d 244 (2d Cir. 2006).
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%960 F.2d 301 (2d. Cir. 1992)
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Koons® Tandiugreanednlsareanand
adnanilsfigugnaialudeunau amigninly
viduluanmsauazldiudummludu 9 suas
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MalFAus U
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UL LAY

Tuaf Cariou v. Prince® Tanriflaeindias
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ANVDIANLRY
(MuBLWe - amlanddngluawaiaslusumisiisesuazdanndrglsn)

# 714 F.3d 694, 699 (2d Cir.), cert. denied, 134 S. Ct. 618 (2013).
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Wwawaandunisutsguduysalls (alter the
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25
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message) Fuiiiarall3uuiiisuninveeland
LAZANAYUAD ANANLINNINDBINLAYAUIU
25 MmiliaeassinuRalzidaasnnuning
Tnifiunnsineldainaeuin® Fadunsls
Mdusssu
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U
¥ v s
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U

LN N INUTU LA mﬁ‘m%’lﬂﬁgﬂiw (incorpo-
real thing) LL@imaumaﬂﬁﬁwaw%mﬁﬁméﬁu

&Eaﬂaﬁﬂﬁuﬁx‘lﬁﬁﬂwmmaﬂ’mﬁﬂma Jonathan Francis, “On Appropriation: Cariou v. Prince and

Measuring Contextual Transformation in Fair Use,” 29 Berkeley Technology Law Journal, 681(2014).
Available at: http://scholarship.law.berkeley.edu/btlj/vol29/iss4/10.
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