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Abstract

Australia has been a log-standing and has been consistently supported and
developed alternative dispute resolution both at the state and federal levels. This has
resulted in Australia’s alternative dispute resolution system being effectively
deployed. And build trust for the general public and investors. The government is
promoting the use of alternative dispute resolution before the case is brought to
justice. As a result, the number of disputes brought to court has decreased
significantly. In particular, the provision of alternative dispute settlement is a condition
that shows that the parties have made the best effort to allow both parties to settle

disputes.

Keywords: alternative dispute resolution, dispute settlement

15815391015 A RBAIERS NnBneIRLRanisA e 125
T 11 21iu? 1 Rguiew 2562



ngsIuMsuaenIiAn e ItuNIsiuTaRn Y dan lulsemAnadingidy

1. UNUn

Useinroaansidoidunislulszna
fimuuddseAunsiigsnssumensiiu
FnsUsemadusununn deufivsdndefinm
wsedelaeudeseninendyyilunisiinisen
sufutuegrmandedlily urszuumssyiy
JoRnmmadenveslseinreoainsiaslasy
msawegsaiieaiuszarnaiuiy Tae
Asimutuasfuiianumnauveenis
Ul ludenumasiy wasfinisiaunedng
seilasnsounqudefinmididiuiumnuay

< [ 1 1 [ 1
Wutgmvesdiaudlvglutianaiding

Sjunaussmmeeamsidelalinsaiuayu
NSNSz UUNTIZIUTR RN MG DN TS
USTNFRRanIIa LagUNUINUBIAMZNIIUNIT
fiUsnwnsseiudefinmmmadenuissyme
poamaideiinnusuiuiguiaulagnaen
Suusdassuiadoutugiey U we. 2556
warludagduiausiududenisaegauna
Uszindenalaside Wewmunszuun1ssedu
PORNIMNLADNVDIUTLNADDALATLAE

usnnMsiaLdelleaduszeian
81IUULAT SFUaUssivasaansidsla i
NFATUAYUNTNRIUNTEUUNTTEIU TN
NUANVDIUTEINABBANTIAY UAZUNUIN
Y99AMENTINNTIUTNINTTETUT0fimY
madenurisUszinaeeainsidefiinnusa
fusguraulasmaoatuud dassauiaiiou
uenewl we. 2556 wagluthgiuinusiuiu
SunsgegauisUszinaooainside Lievinmn
spUuNsTEiudaininmiadonuasussina

PaaMTLaY IINMTETUALULALITRILNBE 1.
esweadguna dualiszuunisszivdennm
mudenvesUszweeeamsidugniluusuly
ogailUsEAnSm uazaiisaaniBetioun
yanavnll Tnglanznisimunlinisse iy
Fofimmmadeniududoulsiiuanslviiy
eeuilinenemogaiian elitiaosine
annsaseiudennmiule

uenantl Ussinrooamsidsdsliaiy
ddniunsssfudefinimmiaden duagidiu
laan pauglidranslunninenaeasssina
geansiAed o WanuddyfuivEeuiiien
fumssgiudefinmmaden Weadayaains
ffamsanadlalunisse fudofinanms

=l

donngnisvinau tien1suuRanunu

Y a

M558 UTBRNINNNWADNDYIILNDT I

< v Y A
2. AU UUIVDITEUUTSIUVDNNIN
= =
NIwAaN lUUSTINADELRSIAY

AMNSUUTZNALATIINTANDDALATLAY
FasslutBeni Usemeeeawmsias wualoue
nssedudefininmadenuansliifiuianis
Wasuwlaseghadiulsdnlunssuandsfiansan
AR MIauayunIseiuteiinmmiadent
TdiutelunssuIunsAauasuennszUILNg
Aa walpeunfnal nssedudennmmiaden
JziRnTuRPUNSEUIUNIININISANa Tnetanns
Fofinmiiefunseunsa MIveu waznns
UindudiuyanauaziFedsiia Usvunvudan
WNeneUgRATeRINmMIIENTIEIuteiinam

Madenuazvanifeaavihafdugaadn N3

]26 I15HIFAYINTS ASARAINAS NUTAETRERanNI1SAN e

9 11 auud 1 Hauieu 2562



szdudeininmadangnitmuilvlumasieaniu

AUNITARUINTEUIUNTRRNAMNTTN TuY2

'
a

§aulfinun nssziudefinnmadents
Fun1seauiuINAIaLaT AT N NLAYAI 9)
TuUssineeeanside’ arudndatuinen
Snvaizvaanisseiudefinimniaden Al
grnuindidsn deans wazanasdeiinm
seninafuldlaedaldaneuarnanfivunzay
nazdandlidenuduiusaiudinagmagsia
vosginmlile’

dmFuTngiumsngrnefiuansiiinves
nssviudeninmmadentulsemeeeanside
Uimgﬂ%aLLiﬂiu%fgﬁiimeLm'qUﬁzmm
oalnsdotnateduldlusui 1 unsiau
A 2044 31951 51 Rafuayulitinnsusuld
auglnaINITHaENSUsTURN TN N MU
FofimmiAatugnavnssa’ meldernausis
Un{l 3 uay 11951 51 VeeSFETINYUMaATe
dnsnwesansidy ladnisusenialdnsesy

wa

£J@ I1e sy lanaINIsiarn1sUTEUey

A

Edg

a

PORNWINLANATDINTAN W.A. 2447 lpganma
AaauyIlanaINIskazn1sUTEURNTRTINN
WALATBINTAN LINBNANTULALIINAITVIAUD

yeemananed as. algina uou

finmsgningnitauazuedns udseunlainig
wenlupeAng AagrannIsLUIUssmAATe
INANULAZANYNITUNITOYILANAINITUAE
nsUsvueudeiinInuiauATednsaw’

n1ssziudeininmisdenlulszine
opamsLdeiiy Qﬂﬁﬁummﬂﬁugmmiiz&’u%
AN MLUUTaRNa9TINAUlAELANIZA1NTEUY
gaamnssuduius’ ludagdu ma surans
USEnUseiufe wazesrnsuuialngdu 9
Ifusuldnslnainasdefinimlunagnsnis
Famstefinm dmsudefininidomseunys
ngnueAsauAsIAtAIwLINIlig iy
IansteRnmlagnszuIun1sTz Ut RN
maden laeena WAA1S Primary Dispute
Resolution” lagludlagtu nsszdudeiinim
madenlumaidunsseiutefinnmaden
anwululszneeoamside’

3. NYUUENEINUNITTEIUTaNNIM
= =
madanlulszmeoasniasiaey

3.1 AQuunEREAiuN1TIEIUdanIg
madenagludszne

National Alternative Dispute Resolution Advisory Council, National Alternative Dispute Resolution Advisory

Council Submission to the Productivity Commission: Inquiry into Access to Justice Arrangement Attorney

General’s Department, available at < http://www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Pages/

default.aspx> accessed 18 November 2013.
* Ibid.
Spencer and Hardy, supra note 6,
° Ibid 3.
® Ibid 4.
Spencer and Hardy, Supra note 6,
¢ Ibid 429.
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The state of New South Wales was the first to enact the Bill on 1 October 2010 as the Commercial Arbitration

Act 2010 (NSW). Victoria followed suit on 18 October 2011 with its Commercial Arbitration Act 2011 (VIC), and

South Australia on 22 September 2011. At the date of writing, the other states are expected to enact the regime

shortly.
' Art 8 (1), Model Law.
" Section 27, CAA Act 2010.
Section 34A(1), CAA Act 2010.
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Attorney-General’s Department, Review of the International Arbitration Act 1974, Discussion Paper,

section 8(3), IAA, which provides that “a foreign award may be enforced in the Federal Court of Australia as

section 8(2), IAA Amendment which provided that “a foreign award may be enforced in a court of a State or

Territory as if the award had been made in that State or Territory in accordance with the law of that State or

Territory” (emphasis added).

o

section 8(3), IAA Amendment. Subject to this Part, a foreign award may be enforced in the Federal Court

of Australia as if the award were a judgment or order of that court

" Resort Condominiums Inc v Bolwell [1995] 1 Qd R 406.

3

section 8(7A), IAA Amendment.
Eisenwerk [2001] 1 Qd R 461.

o
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* Australian Commercial Dispute Centre, ACDC’s History available at <http://www.acdcltd.com.au>.accessed 15

August 2014.
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' Australian Commercial Dispute Centre, Guideline Commercial Mediation <http://www.acdcltd.com.au/

adr-clauses-guidelines>
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Commercial Arbitration (“ACICA”)
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Convention on the Recognition and Enforcement of Foreign Arbitral Award, opened for signature 10 June 1958,

Nottage and Garnett, supra note 2, 32-3; Simon Greenberg, Christopher Kee and J Romesh Weeramantry,

International Commercial Arbitration: An Asia-Pacific Perspective (Cambridge University Press, 2010) 33-43.

% (2011). 257 FLR.75.
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nsfignsdinnasiazld UNCITRAL LAW Aerdiu
nsidenflagliuftiniy Model Law vielil
enalunRiifnduin miﬁﬁjﬁmuiyﬂuﬂﬁflﬁaﬂﬁ
¢4 UNCITRAL Rule Lsifleifunsidoniiae
TiufRnu Model Law dsmaluafiiilduany
ALY ICC Rule Way UNCITRAL Rule

TANULANFE19IY

nAfiTnyauatuiwuazule
T enaldivguaaivayuuansslunisiatsan

Article 16(1) The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the

existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms part

of a contract shall be treated as an agreement independent of the other terms of the contract. A decision

by the arbitral tribunal that the contract is null and void shall not entail ipso jure the validity of the arbitration

clause.
77 (2010). 78 NSWLR 533,
% (2001). 10D R 461.
% (2010). 78 NSWLR 533,
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Y

1 lunsdliigdyyndeniiaslingdu el ICC
Rule %130 UNCITRAL Rule unlgazdioidunis
FondlazlauUR (opt out ) Model law vido
Taidu nfiansan Model Law Article 19 s
Uayell31 “(1) Subject to the provision of
this Law, the Parties are free to agree on
the procedure to be followed by the arbitral
tribunal in conducting the proceedings”
Model Law augalvigdnyaiaiuisaden
nszUIdsRasanvesauld wenaninan
frsanuntiyaiRsu q ves Model Law agwuin
Adnyqansnsnanausg1edu viennasli
uANE991n7 Model Law fviualile aidnee
JuSesnszuiunisfiansanad fdnduves
U IANAINTT YisenN1sUsAUmUAAnFUYDs

aulanAaINISNNIY

6.2 ARaylanaIN1TldnssuIuds
NITAUIAUVDIANRDDAATIRY

Lightsource Technologies Australia
Pty Ltd v Pointsec Mobile Technologies
AB® aiiadynmnadldeynlanaimanield
ng the Stockholm Chamber of Commerce
(‘sCC) TnedofinmilAnnudnyanazgnisdu
snal Swedish Law wazazdinisdniuafiiana
lunge Stockholm, Sweden Tuaddanale
findulmetivan Eisenwerk Principle ulaiiu
A nanfe AdnyaFoniuFTRmY SCC umd

2¢l4 Model Law

% (2011). 250 FLR 63.
51 (2011). 282 ALR 282.
2 (2011). 282 ALR 717.

6.3 AageAininwniin1slddeAy
AFRTUYaRYYIIANAINTTANIUTEINA

6.3.1 ESCO Corporations V

Bradken Resources’!

¥

ARtlduARTEnINg Esco Corporation
VTNV IFADLISAULaY Bradken USENARYYIA
poawnside Inednyaseylniinisly ICC Rules
Tagudsh ESCO idenflazldeygilagannislu
S5lewsneu UseimAansgeiisng ey lanainis
Andueniastanariniwarliansiianunn
auUNNAINTT Bradken dyunfivoainsiie

9 o

a =

UjasiagliiSuiinveulddivougylanainis
U $7.7 AU wazansIalARFen1a

Tuvadzifeniu ESCO Fasualiinsvedu
auAdaduve ey lanaInIslulszine
993188 Bradken valilin1snnA1siaIsan
Hinsnaunimagnssallussleisneuazsndu
AR uaeglsinin Aalulssimdosianside
Yol Bradken 2Mnanusziunmniandenie
1o 9 suormintuldlusswineiifinisinnis
fvrsanad Tl Wefiesanseldedves
Uitmdegninfuduum vidndeniiany
ansalunmsdrssanlaangla

6.3.2 IMC Aviation Solutions v Altain
Khuder LLC*

AR UARSZNINAUSEM Altain Khuder

(@ Mongolian company) wag IMC Mining
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(@ company registered in the British Virgin
Islands) IneludyarseylvinisseIudeninm
Ingldouglanainisveslsemanediniiey
AnzaunIlagaIn1sbafnduliuiem IMC
eRUliLA USEM IMC Mining 1Judnuiuku
6 duvdsyaoaansiansy uonani eyg
Tamainisdfailidslst u3¥m IMC Solution
(Usgmananzilsululssiaooansiduansal
AeMeunuuIen IMC Mining) seiiusem

Y v a

IMC Solutions #lvadaan Insluddnduves
auglanansilassymanadvinludliigs
TuSem IMC Solutions SulnvaUALEYWIY

WNUUIEN IMC Mining

Altain Khuder l@5aselvirnasaanside
TIAUMUAIRAFUVRIDUYNLAREINTT UTHW
IMC Mining AAATUNITUIAUANAIFARUTDY
ounlaganis wiegidlsfiniu aadusdud
Addlviadunudnduveseynlnnainis
AngUszne

Flosn USEN IMC Mining leignssalsionna
Victorian Court of Appeal laglivenain
auglananslifigunsludnduadlvigniiu
yaraduilildgdynn magnssallindud
finnwimadusiu Tnglimmpadngnutanud
Andureseyglanainisiludesunisyiiged
munguuiedn aulddniseyniuniudyan
ounlanamanufidinisese

yeemananed as. algina uou

1%
aaa

UAUVRIARLAD maiaimmm%mawa
fdmauivhluddnduvoseyglagainisis
ﬁwaﬂ’ﬁﬁﬂﬂﬁﬂﬁﬁiﬂﬁi@:ﬁ@mﬂ (non-signatory)

wsngnglsinn luafanuazfinga 151013

U a

vdulivgrulanewdn eunlanain1snien

Andunenan Wueygilanainisniidiung

! 3 ! I v a L4
Andu diuuszinuinlasazidudinise gy
(legal onus) lazdudmilviognuindu

a A

NS oInte™

6.3.3 Uganda Telecom v Hi-Tech

Telecom®

UT¥n Uganda Telecom (feyvni
Uganda) e nvindyeyriuusem Hi-Tech
Company (&yw1@ Australian) Taeludge
Lilafinisszyinaedimslaisnisseiutefinm
wuula luARd Usanda Telecom 81371
Hi-Tech company azidfindgyeyiludesnism
wanUseiulaznsineRumaluadasudiu lng
Uganda Telecom ldusissisoygilanainis
91nUseme Uganda 1 au ifiefiansanad
Tnaidusygilanainisiiunain the Centre
for Arbitration and Dispute Resolution in
Kampala. a8 High-Tech Company laileidn
5998 Me1 Uganda Telecom lasasveli
the Federal Court of Australia UsAU#Y
Adnduveseylanan1snele Section 8 of

% (2011). 276 ALR 733. Altain Khuder LLC v IMC Mining Inc, 4.

34

Monichio, Albert, and Nottage, Luke R. and Hu, Diana. International Arbitration in Australia: Selected Case

Notes and Trends (August 22, 2012) Australian Law Journal, Vol. 19, pp. 181-211, 2012; Sydney Law School
Research Paper No.12/53. Available at < http;//ssrm.com/abstract=2133763>, accessed 4 October 2014.

% (2011). 277 ALR 415.
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the IAA (Article V of New York Convention)
Fatumanilafndudaduniuaisndu
Ya3eunynNa1N1s Uganda laelvivinnadn

NILUIUNTUAIRIBUYNANAINITYNH DAY
nUUevaUsene Uganda® wanainil @l

Anduvesayglanainisninandadiodu

a

PAUNONADINN Uganda Act taz IAA Lag

Y

@

)
= I~ 0w a 1
foumdnduretounlanain1sasusewme
Ranunsalddasulalulseaaamsiae

MAMsAnwIARAS 9 TAsIfUoyyn
Tnmannis silunsdiiidyngreglulszine
Wedty waznstaRumuAfnduYeIa N
lanaini1sa1aUsene vosralulseine
eoawmside awiiuldinAdnduvemandadl
anuAafiuansatuagtne vieluunsaded
dnduidafinnudautatues Heluseduaa
Fusuuazmagnssal Teuandlidiudsanull
wiueuYeINISAndY Jedligiauelinlsiinng
fa1suagunInIsindunfveseaideividlag
Tiena single intermediate appellate court
Jumaifsnnslunsdnduasdiieitu 1A
waLiearaLe s’

7. ungasy

nsseiudefinmniadendidadud
gousuluviany o Usema fosannnnsseiude
finmmadenneliiinusyleviungdyailu
wae 9 ¢y 019 MaAueRduauay MLy

% Arbitration and Conciliation Act 2000 (Uganda).

*" Supra note, 77.

Snwideyadiuyana ATIITEITIQLANIEIS
Vo seiuteiinm nsusendadildineuas
AUsILSuMsATUNTEUIUANTRAITAUN
LAZN1TMANIABIANE N UNTLATENNNS
frsanlueia ndeyanisidnisseivde
AnmnisdenlunaivianeSevesszina
p9amILaY 1ae Dispute Settlement Centre
of Victoria n15U15zUUTaNNIMNIUEDNLY

lenaSevay 84

finunUszimaaamsdelainiy
weemazuilungurineiiteNgaisziden
ngenaeinisseiudedinanniionlydl
unsgrunaztdufieuiuresuund was
dielviadayadeniiazansziutofinmszming
UszinalulssinAsodinsiay 919 ealu
soamsiagazUiaslididuaumdnduves
auglanaInsaalsemalile n1u New York
convention Uszinesaalnsiaudaingleiy
uilunguaneliaenadesiu Model Law Lo
fazaanassumsssiuteimmuazanisn
YSuldlanunisszfudefinmseninelseina
uBNaING fjé’zyzyﬂé’ammmﬁ%w%ﬁ%lﬁaﬂ
UfuRnseldufuRnunginael Tu 1IAA Ald
\WeflavaduaIasdlelunsssiudofinmuas
nszuumssziudefinmiifiuszansnnuay
wanzanfULAazARLNTgn JsAnamene
TinmsasnsszsuunssedudeNnmnadonaes
Uszinreeansidoliiusyansan sielusnuy

* Department of Justice, Victoria, Dispute Settlement Centre of Victoria: Information Kit (2006), 20.
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eaawmsdenataidugudnansdiunissziu
Jaiinvmaionseninaseing

Vnefgaunas MstiAwugdinas U un

[ v v

mifiAgafunissziudefinmniadoniy
wivzildnwagaangadanuiunisugianiu
nganevhlulidnaylugiugiuinunnguane
videnisienuluma wiflnaindsdedinm
duddestimmdmnudilauazinus ety
mssziutefimmmadeniinzay 1Hosan
Imssziudefinimmadeniu fanuuaneis
INNSIAUSNIEINNgMENensen15IIAY
ARogyaneUstiiy elvinszuiunssziude
fnvvnadeniduluegregndes sansuan
Jlnaindedefinmiifiannng anudilauay
finweiAgafunisszfutefinmmadenidu
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